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The Supreme Court has again considered the issue of actual 
agency, this time in the context of a medical malpractice 
case in which the plaintiff claimed a resident physician was 
an actual agent of the hospital where he was rotating when 

she was injured.1 Relying on well-established principles of agency, 
and a liberal interpretation of “the undertaking,” the Supreme Court 
affirmed the judgment of the trial court based on the jury’s finding 
that the plaintiff had proven an actual agency relationship as between 
the resident and the hospital.

At its core, Gagliano v. Advanced Specialty Care, PC is a medical 
malpractice case arising out of a hernia repair surgery resulting in a 
bowel perforation that went undiscovered until the plaintiff was two 
days post-operative. The issue on appeal was whether the surgical 
resident who assisted in the procedure, and who at trial was found 
to be primarily responsible for causing the injury, was an agent of 
the hospital. The jury was instructed that the agency relationship 
poses a question of fact, and that three elements are required to prove 
an agency relationship existed: (1) a manifestation by the principal 
that the agent will act for him; (2) acceptance by the agent of the 
undertaking; and (3) an understanding between the parties that the 
principal will be in control of the undertaking.2 The jury returned a 

1  Gagliano v. Advanced Specialty Care, P.C., et al., 329 Conn. 745 (2018).

2  Id. at 755 (citing Beckenstein v. Potter & Carrier, Inc., 191 Conn. 120, 133 
(1983).

verdict in favor of the plaintiffs and found that the resident was an 
actual agent of the hospital.3 After the defendants’ motions to set 
aside and for judgment notwithstanding the verdict were denied, 
they appealed.

The Appellate Court specifically dealt with the agency issue.4 The 
court found that the third element, that there is “an understanding 
between the parties that the principal will be in control of the under-
taking,” was not met at trial such that judgment for the defendants 
should have been entered notwithstanding the verdict. The court 
interpreted “the undertaking” to be the specific surgery being per-
formed on the plaintiff, and found that “the evidence presented was 
so lacking that it could not establish that there was an understanding 
between Dr. Bodavula and the hospital that the hospital would be 
in control of Dr. Bodavula’s performance of the surgery.”5 Although 
the residency manual was in evidence, the residency agreement was 
not.6 The “glaring absence” of the residency agreement ultimately 
proved fatal to the Appellate Court’s estimation, as “the jury was left 
with an incomplete picture of the residency program and the precise 
nature of the hospital’s relationship with its residents.”7 

When the case reached the Supreme Court, the justices interpreted 
“the undertaking” more broadly than the Appellate Court. Although 
the Supreme Court acknowledged that the surgery was part of the 
picture, it determined “that the ‘undertaking’ properly can be viewed 
more broadly as the surgical residency, such that evidence related to 
the hospital’s general right to direct and control Bodavula’s conduct 
as a medical resident could bear on the hospital’s right to control 
his surgical performance.”8 In so deciding, the Court relied on the 
Third Restatement of Agency9 for the proposition that a person can 

3  Id. at 752.

4  Gagliano v. Advanced Specialty Care, P.C., et al., 167 Conn. App. 826 
(2016).

5  Id. at 838.

6  Id. at 839-40.

7  Id. at 841-42.

8 Gagliano, 329 Conn. at 756.

9 1 Restatement (Third), Agency §1.01, comment (c), p. 20 (2006).

The New World of Agency After Gagliano and Cefaratti
by: Leah M. Nollenbergerr



Page 2 Fall 2018 The DEFENSE

The Defense welcomes contributions and comments from members of the 
Connecticut Defense Lawyers Association. If you would like to submit an article, 

case review, verdict report, or news of interest to the defense bar, contact the editorial 
board at kirby.huget@thehartford.com.

T H E  P R E S I D E N T ’ S  C O L U M N

by M. Karen Noble

Most people think of spring when they think  
of rebirth and regeneration. As litigators, 
however, many of us think of fall as our 
workloads are renewed and revived after a 

summer of hibernation. I hope that most of you were able to 
enjoy a relaxing summer enjoying whatever it is that brings 
you pleasure outside of the office. 

The CDLA also took a little time off over the summer, but 
we are all hard at work again in an effort to bring you the 
high quality programs and leadership that you expect from 
our organization. Our Amicus Brief Committee has been 

particularly active this past year. Snell v. Norwalk Yellow Cab (SC 19929) was argued in 
September 2018. At issue is whether the superseding cause doctrine allows a jury to consider 
the criminally reckless and/or intentionally reckless conduct of a third party. Chris Kriesen 
and Jeffrey Babbin wrote the CDLA brief, attended the argument, and reported that Justice 
Kahn actually referenced the CDLA brief in her questioning! Michael McPherson wrote 
and filed the CDLA Amicus Brief in Redding Life Care, LLC v. Town of Redding case (SC 
20054). In Redding Life Care, the CDLA supports the absolute expert testimonial privilege 
that protects expert witnesses (including defendants) from unwilling providing expert opinion 
testimony against themselves and their colleagues.

We will be providing several CLE programs this year, including presentations from Exponent, 
Geomatrix and our very popular Spring Trial Tactics Seminars. We also hope that our Ethics 
Jeopardy CLE at the Fall Meeting provide some fun while we learn about Ethical Issues and 
earn those last few Ethics Credits for the year!

Finally, I am proud to recognize two distinguished members of the CDLA, who also happen 
to be Past Presidents of our organization. Rob Chomiak is the recipient of the DRI Kevin 
Driskill Outstanding State Representative Award and Jim Craven is the recipient of the DRI 
Lifetime Community Service Award. Both were honored at the DRI Annual Meeting in San 
Francisco in October 2018, and I could not be more honored to call them our colleagues 
and friends. Both have shown us true leadership, but both are also good people, a quality 
which means more to many of us. 

Please continue to contribute to, share with, and support the CDLA. We exemplify the best 
of our profession and should be proud to show it!
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N E W S  F R O M  T H E  E X E C U T I V E  D I R E C T O R

by Jackie Walker

The Connecticut Defense 
Lawyers Association 
(CDLA) is having a 
great year and we are not  

done yet! Membership events  
are gaining momentum, we’ve 
welcomed new members, and we 
have several members who have 
volunteered to serve on various 
committees for the first time. We 
began the year with a 23% increase 
in overall membership and we are 

making great strides to continue growing our membership. CDLA 
welcomed back previous members who dropped their membership 
more than a year ago and has also picked up 32 new members so 
far in 2018. As we move into the fall season, continue to watch your 
email and visit our website at www.ctdefenselawyers.org to remain 
informed of all Association news and events.

2018 Annual Spring Meeting
Our Annual Meeting at The Inn at Middletown was a success! 
The event began with an interesting seminar about “Millennial 
Jurors.” Edward Schwartz and Brian Doherty of DecisionQuest 
spoke about the myths and misconception regarding millennials. 
Did you know that 59% of millennials say competition is “what 
gets them up in the morning,” compared to 50% of baby-boomers? 
Edward and Brian concluded the seminar with these takeaways:

1. Assumptions and generalizations may be true, but could easily 
prove to be costly;

2. Assume nothing as you evaluate each potential juror. Being a 
millennial is only one characteristic to consider;

3. Don’t develop your case themes and story narrative based on 
assumptions, test your case in the venire and let the results 
inform your messaging; 

4. Try to tailor your presentation to the unique ways millennials 
process information; and 

5. If your case involves technology issues, remember that  
millennials may well become discussion leaders.

The business portion of the meeting followed, during which our 
new slate of officers was elected. M. Karen Noble of Danaher 
Lagnese, PC assumed the role of CDLA president for 2018-2019. 

Eric Niederer also joined the executive committee as the new 
treasurer and we welcomed Beck Fineman as a new board member. 
We were fortunate to have Chase T. Rogers, retired Chief Justice 
as our Keynote Speaker this year. The evening concluded with our 
awards reception, presenting the Honorable Antonio C. Robaina 
with the President’s Award of Excellence. 

Summer Social
CDLA’s Young Lawyers Committee with the help of CED  
Technologies kicked off the summer by hosting another fun social 
event at Geronimo’s Bar & Grill. It was a nice evening catching 
up with many of the existing CDLA members and meeting some 
prospective new ones too! Thanks to all of you who came out  
and a special thanks to CED Technologies for sponsoring these 
great events. 

Be sure to check our website (www.ctdefenselawyers.org) and 
CDLA’s Facebook page (https://www.facebook.com/CTDefense-
Lawyers/) for future events. 

Honorable Chase T. Rogers, 
retired Chief Justice, 
Keynote Speaker

Honorable Antonio C. Robaina, 
Recipient of the CDLA  
President’s Award

Members socializing at Geronimo’s Bar & Grill

http://www.ctdefenselawyers.org
http://www.ctdefenselawyers.org
https://www.facebook.com/CTDefenseLawyers/
https://www.facebook.com/CTDefenseLawyers/
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More and more products today are battery-operated.  
As a result, rechargeable batteries have become  
ubiquitous in our daily lives and are present in a variety 
of products, including consumer electronics, vehicles, 

and medical devices. Understanding how these batteries are designed, 
manufactured, and used is essential to uncovering what happens 
when these batteries, and the devices they power, fail.

Lithium-ion is a type of rechargeable battery that provides numer-
ous advantages over non-rechargeable batteries. This high energy-
density chemistry has a mature custom manufacturing market, 
enabling the miniaturization of devices. In addition, its excellent 
cycle and calendar life extends the overall lifespan of the device. Such  
advantages are especially critical in medical implants, which are 
becoming increasingly sophisticated. 

Active implantable medical devices (AIMDs) refer to devices that 
are implanted inside the body and require power to operate. Cardiac 
pacemakers, cardioverter-defibrillators (ICDs), drug delivery pumps, 
or neurostimulators are examples of AIMDs (Figure 1)1. Extending 
the lifespan of such devices with an appropriate rechargeable battery 
prevents frequent replacement surgeries and any subsequent  
complications that may arise, resulting in sustantial cost savings.2,3 

Currently available rechargeable neuromodulation systems have an 
estimated lifespan of between 9 to 25 years, compared to the typical 
lifespan of 2 to 5 years for a non-rechargeable battery.4

Despite the numerous advantages of lithium-ion batteries, hazards 
associated with their failure can be catastrophic, as evidenced by the 
incidents caused by the Samsung Note 7 battery issues. The potential 
hazards include thermal events and release of heat, electrolyte  
leakage causing toxic exposure, and malfunction of the device due 

1 http://medicaldesign.com/components/stimulating-brain

2 Hornberger, John, et al. “Rechargeable spinal cord stimulation versus 
nonrechargeable system for patients with failed back surgery syndrome: 
a cost-consequences analysis.” The Clinical journal of pain 24.3 (2008): 
244-252.

3 Perez, Jerome, et al. “Rechargeable or Nonrechargeable Deep Brain 
Stimulation in Dystonia: A Cost Analysis.” Neuromodulation: Technology 
at the Neural Interface 20.3 (2017): 243-247.

4 Eldridge, Paul, B. A. Simpson, and James Gilbart. “The role of rechargeable 
systems in neuromodulation.” European Neurological Review 6 (2011): 
187-192.

to battery capacity depletion. 
While these hazards can 
cause much harm to the user 
under any situation, the dan-
ger is amplified with medical 
implants, which reside inside 
the human body. Compared 
to consumer electronics, for 
example, premature battery 
depletion is considered seri-
ous in the medical device 
industry, an example being 
the recent recall of the  
St. Jude Medical ICDs.5

With the increasing demand for AIMDs, which market is estimated 
to reach approximately USD 27 billion by 2022,6 it has become 
paramount to have an in-depth understanding of the possible failure 
mechanisms for lithium-ion batteries and ultimately to have the  
ability to pinpoint the cause of failure in order to mitigate and resolve 
any issues encountered in the field. Preventing battery failure in 
medical devices also requires consideration of requirements specific 
to medical devices such as the operating environment (inside the 
body), need for sterilization, and interaction with various diagnostic 
equipment (e.g., MRIs). 

In this article, we examine the possible causes of lithium-ion battery 
failure and discuss what measures can be taken during the product 
development cycle to prevent such failure, with special consideration 
to the highly regulated medical device environment.

What is in a battery system?
A rechargeable battery system consists of the cell, charging circuitry, 
and battery management unit (BMU). It is crucial to conduct design 
reviews for each of these components early in the product develop-
ment cycle to ensure that the design incorporates safety features 
relevant to the application. The cell is the largest component of the 

5 https://www.fda.gov/MedicalDevices/Safety/ListofRecalls/ucm526317.htm

6 http://www.marketsandmarkets.com/Market-Reports/active-implantable-
medical-devices-market-102063992.html

See Battery-Powered Products on Page 6

Battery-Powered Products: Their Failure Modes and 
Mitigation Strategies

by Johanna Goodman, Ph.D.

Figure 1. Illustration of an active 
implantable medical device 
that includes a pulse generator, 
providing power, and leads, which 
deliver electrical stimulation.

https://www.fda.gov/MedicalDevices/Safety/ListofRecalls/ucm526317.htm
http://www.marketsandmarkets.com/Market-Reports/active-implantable-medical-devices-market-102063992.html
http://www.marketsandmarkets.com/Market-Reports/active-implantable-medical-devices-market-102063992.html
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The Connecticut Defense Lawyers Association is proud to recognize 
two of our former CDLA Presidents who are this year’s recipients of 
two distinguished DRI Awards. 

DRI Kevin Driskill Outstanding State 
Representative Award
Rob Chomiak, CDLA President  
(2014-2015) and current DRI State 
Representative, has been selected 
as this year’s recipient of the DRI  
Kevin Driskill Outstanding State 
Representative Award. This award 
honors a current or immediate past 
DRI State Representative who has 
made signif icant contributions 
toward promoting DRI member-
ship within his/her state, who has 
been instrumental in implementing 
a significant, unique program to foster the relationship between 
DRI and the SLDO to enhance DRI’s stature and/or enhance the 
public’s view of the role of the defense lawyer in the broader society.

DRI Lifetime Community Service Award 
James Craven, CDLA President  
(2012-2013), was selected to receive 
the DRI Lifetime Community  
Service Award. This award honors  
a DRI member whose unselfish  
activities in community and/or  
public service have demonstrated  
his active and outstanding com-
mitment to the improvement of  
the social and/or cultural well-being 
of the general public by initiating or 
participating in programs which 
have a positive impact on the com-
munity and/or the general public.

Congratulations on these honors, Rob and Jim!

Both awards were presented on October 20, 2018 at “A Celebra-
tion of Leadership” reception at the DRI Annual Meeting in San 
Francisco, California. 

Congratulations DRI Award Recipients!

Award Recipient,  
Robert J. Chomiak

Award Recipient,  
James Craven

New Members
The Connecticut Defense Lawyers Association welcomes the following new members.

Anyone interested in serving on any of the CDLA committees should contact Executive Director Jackie Walker at (860) 633-2700 
or ctdefenselawyers@gmail.com.

Chloe Richland – Wilson Elser Moskowitz Edelman &  
Dicker, LLP

Christopher P. Williams – Conway Stoughton

David Sylvestre – Howard, Kohn, Sprague & Fitzgerald, LLP

Dora Stevenson – PlayCasinosCa

Eileen R. Becker – Law Office of Eileen R. Becker

Jake Albert – Howard, Kohn, Sprague & FitzGerald

John Oestreicher – Mazza & Welch

Joseph Jordano – Office of Attorney General

Liam M West – Ryan Ryan Deluca, LLP

Matthew Valauri – Wilson Elser

Michael Lynch – Howard, Kohn, Sprague &  
FitzGerald

Phil M. Chabot – Nuzzo & Roberts, LLC

Rebecca Brindley – Stockman O’Connor

Robert Martin Yeager – Law Offices of  
Mark S. Gilcreast

Ryan Crivella – Davids & Cohen, PC

Sally O Hagerty – DanaherLagnese, PC

Shivani Desai – DanaherLagnese, PC

Timothy Scannell – Boyle Shaughnessy Law, PC

Tyler Dew – Szilagyi & Daly

Zachary Kohl – Szilagyi & Daly

mailto:ctdefenselawyers%40gmail.com?subject=CDLA%20Committees
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battery system and is typically a pouch containing the electrodes 
that store energy for use by the medical device. This cell is paired 
with a BMU and charging circuit to control the current and voltage 
conditions between the battery, charger, and medical device. The 
BMU provides numerous protections to the cell, for example, to 
prevent an external device short circuit from leading to cell thermal 
runaway and to restrict current levels from exceeding over-current 
specification cutoffs. The charger circuit, whether it enables wired or 
wireless charging, defines the charging profile (charging current and 
voltage) such that it aligns with the cell specifications, for example, 
to prevent charging outside a cell’s rated temperature. It is especially 
important in multi-cell battery systems that the charger circuit 
actively monitor individual cell voltages to prevent cell over-charging.

There are numerous requirements and safety considerations in  
designing a battery system. For implantable medical devices, further 
considerations are necessary due to the need for sterilization, special 
environmental conditions, and the potential of injury to the patient. 
Environmental and electrical loading conditions play a significant 
role in the health of the cell. The conditions that provide the highest 
performance also result in the fastest degradation of internal  
components, potentially resulting in greater risk. The trade-off 
between performance and safety should be evaluated based on the 
level of risk acceptable for a device. The safety of a system can be 
improved by an intelligently designed battery management and 
charging circuit to reduce risks of cell failure.

Root Causes of Battery System Failures
The risks associated with lithium-ion batteries include cell thermal 
events, in which the cell vents and heats to dangerous levels for the 
patient; electrolyte leakage, in which toxic chemicals can leak from 
the cell enclosure; and capacity depletion, in which the battery 
cannot supply as much power as it was designed to deliver resulting 
in decreased device runtime. Multiple root causes can lead to such 
battery system failures.

Custom sized pouch-type cells provide much-desired space savings 
but come with increased risk due to complicated assembly. Defects 
introduced within the cell during the assembly process can lead to 
internal short-circuits or premature degradation. Such defects are 
often related to the relative positioning of critical cell components, 
such as cell tabs that connect the cell to the BMU or individual 
electrodes aligned inside of the cell, or to the quality and purity of 
materials. A contaminant particle for example, could lead to a cell that 
cannot be charged and/or discharged, over-heats, or experiences thermal 
runaway. In addition to size and shape, cells can be customized for 

specific power consumption conditions, such as high current (called 
power cells) or long life (called energy cells), but such customization 
can result in cell imbalance that can lead to the formation of short 
circuits with extended use. Customization comes with significant 
risk if choices made at the cell level are not well understood by the 
cell manufacturer and device designer. 

Once a cell design has been chosen, the charging circuitry and BMU 
are then designed specifically to support the safe charge and discharge 
of the cell under nominal conditions and protect the cell under stress 
conditions. A lithium-ion cell can have a range of operating conditions 
for voltage, current, and temperature. Operating at the extremes of 
these ranges can yield high performance but also increases the risk 
of failure due to premature aging and decreased run-time. Decreased 
run-time as the device ages is one of the most noticeable effects of 
mismatched cell capability and device power consumption. This 
type of failure affects the patient on a daily basis and will decrease 
trust in the medical device and treatment. Frequently charging an 
old phone may be acceptable in the consumer device space, but a 
medical device that supports vital functions will be held to a higher 
standard. Decreased runtime can also lead to a failure of therapy 
delivery, which can be life-threatening for critical devices such as 
ICDs, ultimately causing premature surgical battery replacement.

A poorly designed BMU and charging circuit can result in the cell 
being operated outside of its specifications, including charge/discharge 
with excessive currents, over-charge or over-discharge to excessively 
high or low voltages, respectively, or operation in over/under tem-
perature conditions. For example, if a patient with an implantable 
neurostimulator has not charged the device when advised to do so, 
it is imperative that stimulation be automatically suspended by the 
protection circuitry in order to prevent over-discharge of the cell, 
as periodic over-discharge can lead to cell swelling and electrolyte 
leakage or introduce internal short circuits.

Wireless charging is sweeping the consumer electronics market, 
and is ideal for implantable medical devices due to the contactless 
nature of the technology. However, safety considerations should be 
taken into account to ensure that an implanted medical device is 
not susceptible to unintended charging arising from cross-talk of 
other nearby devices. Protection features should be incorporated 
into the charging circuit to guarantee that the cell is always charged 
within specifications even if a third-party wireless charger is used 
by the patient.

Battery-Powered Products
Continued from Page 4 

See Battery-Powered Products on Page 7 
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Battery-Powered Products
Continued from Page 6 

A successful battery system will incorporate a high-quality well-
designed cell with a BMU and charging circuitry that appropriately 
limit the conditions experienced by the cell. Battery system failures 
can be understood by careful inspection and testing, and in the event 
that issues are found, careful analysis can reveal methods by which 
these issues may be mitigated. 

Mitigation Strategies 
Mitigation strategies to avoid battery system failures include, for 
example, designing for multiple levels of over-current protection 
to protect against short circuits or conducting an audit of the cell 
manufacturing process to ensure quality control. In addition, failures 
should undergo a root cause analysis, and corrective actions should 
be implemented in the product development cycle to improve the 
overall safety and function of the system. 

After a battery system has been designed, testing should be conducted 
to validate and verify that the safety protection mechanisms outlined 
in the cell and circuitry design have been effectively implemented. 
The testing process strains the system by exposing it to worst-case 
operating conditions in order to demonstrate the system’s ability to 
handle such conditions. A design review alone is not adequate to 
comprehensively evaluate system safety because of the complexity 
and interplay between the device, circuitry, and cell. For example, 
a condition under which cell over-current protection activates may 
not be foreseen in the design. A device’s response to mechanical 
abuse conditions, such as vibration and shock during transport, 
cannot be assessed in a paper design review and must be evaluated 
by physical testing. 

Testing standards for batteries and devices containing them provide 
a good starting point for evaluation. Three common standards  
referenced for lithium-ion batteries are UN 38.3 (Transport of  
Dangerous Goods), UL 1642 (Standard for Safety for Lithium  
Batteries), and IEC 62133 (Safety Requirements for Portable Sealed 
Secondary Cells). These standards contain a series of electrical, 
mechanical, and environmental tests designed to stress the cells 
individually and when installed in devices. While useful as a baseline, 
the conditions in these tests may not reflect conditions experienced 
by a specific device during use. In addition, the standards do not 
evaluate batteries for construction quality, such as purity of  
materials, assembly of components, and electrochemical fitness. Cell 
construction quality plays a significant role in many thermal events 
and while guidelines for best practices exist, such as IEEE 1725 
(IEEE Standard for Rechargeable Batteries), they are not mandatory 
pass/fail tests. 

A typical evaluation might 
begin with a non-destructive 
assessment such as X-ray or 
computer tomography (CT) 
scanning. This allows for 
visualization of the internal 
components and detection 
of potential contaminant 
particles. Further analysis 
might include destructive 
techniques to verify the 
composition of materials and 
correct assembly of the cell. 
Visiting and auditing the cell 
manufacturer and device assembler presents another opportunity to 
assure that cells are manufactured and handled using best practices. 
Finally, devices should be tested under conditions that represent 
worst-case scenarios including foreseeable misuse. Continued engage-
ment with manufacturing partners to maintain consistency and 
manufacturing quality is integral to the success of a medical device.

Future Considerations
It is impossible to design a medical device with no functional risk 
whatsoever. Medical device manufacturers need to be aware of the 
risks and employ design features or procedures to mitigate these 
risks such that the benefit of the medical device outweighs the risk. 
The FDA requires design controls and risk assessments for all medi-
cal devices to consider user needs and incorporate a design review  
process. The safety features discussed in this article should be  
carefully considered at both the component level and the system level 
when designing a medical device powered by a battery. 

In the face of an adverse event due to battery failure, it is important 
to identify the failure mode and the root cause of the failure. A failure 
investigation will require comprehensive testing and review, calling for 
experts with backgrounds in electrical circuit design, cell chemistry and 
manufacturing, as well as the product development cycle of the device. 
While medical devices require special considerations and a high level of 
scrutiny, such expertise can be extended to any device with lithium-ion 
batteries, including consumer electronics and vehicles. With the increased 
pace of technological innovation, the boundary between consumer elec-
tronics and medical devices has become more ambiguous, and battery 
failure incidents should be approached in a multi-disciplinary manner. 

Johanna Goodman, Ph.D. is a manager in Polymer Science and 
Materials Chemistry at Exponent, an engineering and scientific 
consulting firm. 

Figure 2. A computed tomography 
(CT) X-ray image of a typical  
18650-type cell shows wound 
electrodes and safety mechanisms 
in the cap to control venting.
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still be an agent even if the principal provides considerable discretion 
and independence in how they perform their work. As in Cefaratti 
v. Aranow,10 the court also relied upon decisions from other juris-
dictions to support its finding that agency can be proven even in a 
more attenuated situation. References to other jurisdictions included 
Illinois,11 Massachusetts,12 and Missouri,13 all of which have held 
that residents or interns can be servants of a hospital even when 
the hospital does not control the precise treatment being rendered.

Contrary to the Appellate Court, the Supreme Court found that the 
hospital house staff manual, even without the residency agreement, 
was sufficient evidence that the hospital had and exerted control over 
the resident when coupled with witness testimony and the authori-
zation signed by the plaintiff that specifically stated a resident may 
participate.14 As an evidentiary consideration, the court pointed out 
that the staff manual was entered in its entirety as a full exhibit on 
the issue of agency, with no request for a limiting instruction from 
hospital counsel.15 Given its admission in full into evidence, the 
court spent significant time discussing the portions of the manual 
that allowed the hospital to exert control over the activities of the 
resident.16 The contents of the manual, along with fact testimony 
from the defendant doctors and chief resident, and testimony from 
plaintiff’s expert, led to a conclusion that there was sufficient evidence 
to support the jury’s finding that the resident who participated in 
the plaintiff’s surgery was an actual agent of the hospital. The case 
was remanded to enter judgment for the plaintiffs.

Gagliano, along with Cefaratti, have solidified the issues of actual 
and apparent agency as they pertain to medical institutions facing 
malpractice claims for the actions of the non-employee doctors  
treating patients within their walls. Gagliano relied upon the  
longstanding elements of agency and the Restatement’s commen-
tary that an agency relationship can exist even when the agent has 
considerable discretion in performing their work. Cefaratti, on the 
other hand, created a new test for apparent agency in the context of 
medical malpractice.

10  321 Conn. 593 (2016).

11  Nordland v. Poor Sisters of St. Francis Seraph of Perpetual Devotion, 44 
Ill.App. 2d 48 (1954).

12  Kelley v. Rossi, 395 Mass. 659 (1985).

13  Jefferson v. Missouri Baptist Medical Center, 447 S.w.3d 701 (Mo. App. 
2014); Brickner v. Normandy Osteopathic Hosp., Inc., 746 S.W.2d 108 
(Mo. App. 1988).

14  Gagliano, 329 Conn. at 758-59.

15  Id. at 759.

16  Id. at 759-62.

First, the plaintiff may establish apparent agency by proving 
that: (1) the principal held itself out as providing certain 
services; (2) the plaintiff selected the principal on the basis of 
its representations; and (3) the plaintiff relied on the principal 
to select the specific person who performed the services that 
resulted in the harm complained of by the plaintiff. Second, 
the plaintiff may establish apparent agency in a tort action by 
proving the traditional elements of the doctrine of apparent 
agency, as set forth in our cases involving contract claims, plus 
detrimental reliance. Specifically, the plaintiff may prevail by 
establishing that: (1) the principal held the apparent agent 
or employee out to the public as possessing the authority to 
engage in the conduct at issue, or knowingly permitted the 
apparent agent or employee to act as having such authority;  
(2) the plaintiff knew of these acts by the principal, and  
actually and reasonably believed that the agent or employee  
or apparent agent or employee possessed the necessary  
authority; and (3) the plaintiff detrimentally relied on the 
principal’s acts, i.e., the plaintiff would not have dealt with 
the tortfeasor if the plaintiff had known that the tortfeasor 
was not the principal’s agent or employee.17

Taken together, these two decisions have the potential to cast a wide 
net over institutional defendants who contract with doctors to provide 
patient care even when they are not employees.

It is worth noting that the agency issues raised in Gagliano have 
already been interpreted by one federal court. In Fletcher v. City of 
New London,18 the court decided at the summary judgment stage 
that an emergency room physician at Lawrence & Memorial Hospital 
was not an actual agent of the hospital. The court in Fletcher relied 
not upon the issue of control, but rather on the facts surrounding 
the first factor of agency. It was not enough that the physician had 
privileges at the hospital and worked in the emergency room19 because 
the authorization for treatment signed by the plaintiff specifically 
advised that the physician was an independent contractor who was 
responsible for the care provided in the hospital.20 Although the court 
in Fletcher considered Gagliano, it noted that the holding there was 

17  321 Conn. at 624-25.

18 No. 3:16-CV-241 (MPS), 2018 WL 4604306. 

19  Cefaratti v. Aranow, 154 Conn. App. 1, 30 (2014); Griffin v. St. Vincent’s 
Med. Ctr., 2011 WL 522024 at *2 (Conn. Super. Ct. Jan. 11, 2011); Spauld-
ing v. Rovner, 2009 WL 1175555 at *4 (Conn. Super Ct. Apr. 3, 2009); 
Walker v. Temple Surgical Ctr., 2008 WL 4926876 at *4 (Conn. Super. Ct. 
Nov. 3, 2008).

20  Fletcher, 2018 WL 4604306, at *15-16.
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based “mainly on a hospital house staff manual which laid out the 
resident’s obligations and responsibilities, including various statements 
suggesting that the Hospital would supervise and had the right to 
control the resident’s medical work.”21 In light of this ruling, it is 
possible that Gagliano will be read narrowly going forward. However, 
given some of Gagliano’s Superior Court predecessors,22 this should 
be looked at as a time to advise institutional defendants not only 
about the potential exposure for apparent agency, but actual agency 
as well. Fletcher can be seen as a roadmap of sorts to help institutional 
clients avoid liability in the future through contracts and patient 
authorizations that clearly set out the relationship between doctor 
and medical institution. 

21  Id. at note 13.

22  Heath v. Day Kimball Hosp., 2013 WL 6989523 (Conn. Super Ct. Decem-
ber 16, 2013); Cf. Greene v. Quraishi, 2017 WL 960733 (Conn. Super. Ct. 
January 25, 2017).

Although the issue of medical institutions being held liable for the 
actions of their actual agents is not new, there had been a brief period 
of reprieve for defendants during which plaintiffs had a higher burden 
of proving actual agency. For a time, an employee manual without the 
underlying employment agreement was insufficient. Unfortunately 
for defendants, that time has passed. Now is the time to be proac-
tive with clients to address these issues, with the potential solutions 
seen in Fletcher, to stem the tide of agency claims from plaintiffs.

Leah M. Nollenberger is an associate at Carmody, Torrance, Sandak 
& Hennessey, LLP in Waterbury.
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Case Name: Rebecca Bisson v. Wal-Mart Stores, Inc.
Docket #: AAN-CV13-6014752-S
Name: Michael P. Kenney
Jurisdiction: CT Appellate Court
Trial Judge: DiPentima, C.J.
Return Date: 12/03/2013

Verdict Date: 9/7/2018
Arbitration Panel: N/A 
Trial Counsel Plaintiff: Ryan K. Miller at Rosenberg,  
Miller, Hite & Morilla, LLC
Trial Counsel Defendant: Michael P. Kenney at  
Ryan Deluca LLP

Case Description: Plaintiff claimed she was caused to slip and fall on an accumulation of water as she walked through the 
Defendant’s store. The trial court granted the Defendant’s Motion for Summary Judgment because there was no factual basis to 
find Walmart had actual or constructive notice of the alleged defect.
Damages Claimed: N/A
Expert Witness: N/A
Motions & Rulings of Interest: N/A
Last Demand / Settlement Offer: N/A
Outcome: The Appellate Court affirmed the trial court’s decision granting Summary Judgment. The Court held that Walmart’s 
evidence, particularly the affidavit of a store employee, established that the water was on the floor for no more than forty seconds 
prior to the plaintiff’s fall. The Court held that this brief time period did not create a genuine issue of material fact with respect to 
the constructive notice element, as the defendant did not have sufficient time to discover and remedy the alleged defect. The Court 
held that the plaintiff failed to present evidence demonstrating the existence of a disputed factual issue as to constructive notice.
Issues on Appeal: Whether the plaintiff produced evidence demonstrating the existence of a disputed factual issue as to the matter 
of constructive notice?

Case Name: Borough of Naugatuck v. Knight Transportation, Inc. 
et al.
Docket #: 3:17-cv-00077(JBA)
Name: Michael P. Kenney
Jurisdiction: U.S. District Court, District of Connecticut
Trial Judge: Janet Bond Arterton, U.S.D.J.

Return Date: 2/7/17
Verdict Date: 9/11/18
Arbitration Panel: N/A
Trial Counsel Plaintiff: Alicia K. Perillo at Fitzpatrick, Mariano, 
Santos & Sousa, P.C.
Trial Counsel Defendant: Michael P. Kenney at Ryan Deluca LLP

Case Description: While making a delivery to Naugatuck High School, the Defendant truck driver drove on the track in order to 
turn his vehicle around. This maneuver resulted in damage to the track. The Plaintiff hired a company to repair the track. The 
repaired area of Lane 3 did not match the color of the rest of the track and there was a slight difference in compression between 
the repaired portion of Lane 3 and the adjacent track. The Plaintiff then sought damages for additional repairs. The Plaintiff’s 
received a proposal of $119,250 to repair the track. The Defendants moved for summary judgment as to the amount of damages.
Damages Claimed: N/A 
Expert Witness Plaintiff: N/A 
Motions & Rulings of Interest: N/A
Last Demand / Settlement Offer: N/A
Outcome: The Court held that there was no genuine issue of material fact as to whether the track had been substantially restored 
to its prior condition. The Plaintiff failed to offer any evidence that the track is less functional than it was before it was damaged. 
Furthermore, the track has remained in continuous use since the time of the repairs with no evidence in the record showing that 
Plaintiff has made any further repairs or received any complaints related to safety or usability from either visiting coaches and 
athletes or the track coach at the school. The Court limited the Plaintiff’s damages to the cost of the completed repair and not 
the future repairs claimed.
Issues on Appeal: Whether there is a genuine dispute whether the repair returned Plaintiff’s track to substantially the same 
condition as before the Defendants’ negligence?

C D L A  J U R Y  V E R D I C T / A R B I T R A T I O N  R E P O R T
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Case Name: Wilfredo Garcia v. David Hoebel
Docket #: 16-6032543
Name: Michael Quinlan 
Jurisdiction: Waterbury
Trial Judge: Brassel-Massaro, J.
Return Date: 11/8/16

Verdict Date: 5/23/18
Arbitration Panel: N/A
Award Date: N/A
Trial Counsel Plaintiff: Eugene Defronzo
Trial Counsel Defendant: Michael Quinlan

Case Description: MVA case where Plaintiff pulled from a private driveway in front of defendant’s vehicle which had the right of 
way. The plaintiff claimed the defendant was travelling too fast based upon a statement the defendant made to the police, which 
the defendant disputed. The case was defended on liability.
Damages Claimed: Soft tissue injuries $6,635 in medical specials
Expert Witness Plaintiff: N/A
Motions & Rulings of Interest: Box voir dire was conducted in two hours
Last Demand / Settlement Offer: 15,000/1,500
Outcome: Defendant’s verdict
Issues on Appeal: N/A

Case Name: Island Fusion Restaurant and Lounge LLC, et al. v. 
Bridgeport Phase II Commercial LLC, et al. 
Docket #: FBT-CV16-6055521-S
Name: N/A
Jurisdiction: Bridgeport
Trial Judge: Truglia, J.

Return Date: 2/23/16
Verdict Date: 4/30/18
Arbitration Panel: N/A
Trial Counsel Plaintiff: Andre Cayo
Trial Counsel Defendant: Stephen P. Brown and Chloe Richland

Case Description: Premises Liability, slip and fall, counterclaims with breach of contract
Damages Claimed: Head injury, balance issues with weighted vest, loss of consortium
Expert Witness Plaintiff: Sidney Hardison, Chantal Coffy, R.N.
Motions & Rulings of Interest: Motion for Directed Verdict granted as to Ginsburg Development Companies LLC
Last Demand / Settlement Offer: $3 million/$60,000
Outcome: Defense Verdict. Jury awarded damages for counterclaims for Defendants $4,959.09
Issues on Appeal: N/A 
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Case Name: Tulin Knox v. Avery Apts, LLC
Docket #: KNL CV 16 6028058
Name: Eileen R. Becker
Jurisdiction: J.D. of New London Superior Court
Trial Judge: Frechette, J.

Return Date: 10/18/16
Verdict Date: 7/27/18
Arbitration Panel: N/A
Trial Counsel Plaintiff: Joseph Barnes at The Reardon Law Firm
Trial Counsel Defendant: Eileen R. Becker at Law Office of 
Eileen R. Becker 

Case Description: Premises Liability – slip and fall on ice on walkway at plaintiff’s apartment building. Plaintiff slipped and fell 
while exiting her apartment building on her way to work in the early morning hours of February 4, 2015. She claimed that her 
landlord failed to properly maintain the walkway in that the walkway did not comply with the building code and fire safety 
code, resulting in an accumulation of ice causing her to fall.
Damages Claimed: Trimalleolar ankle fracture requiring surgery; past medical bills of $47,268.86; future medical bills of 
approximately $20,000; past lost wages of $5,130.00; PPD of 20% left lower extremity
Expert Witness Plaintiff: Liability: Mark Tebbets (building codes), Robert Cox (meteorologist) 
Damages: Jeffrey Miller, D.O. (orthopedic surgeon)
Motions & Rulings of Interest: N/A
Last Demand / Settlement Offer: $150,000/$75,000
Outcome: Defendant’s verdict
Issues on Appeal: None

Case Name: Jeanne O’Connor v. Wilson Vega
Docket #: 17-6073923
Name: Michael Quinlan 
Jurisdiction: Hartford
Trial Judge: Epstein, J.

Return Date: 1/10/17
Verdict Date: 6/7/18
Arbitration Panel: N/A
Trial Counsel Plaintiff: Riscassi and Davis
Trial Counsel Defendant: Michael Quinlan 

Case Description: This was a moderate impact rear end accident where liability was not in dispute. 
Damages Claimed: Soft tissue injuries to neck, back, and headaches with medical bills of $10,193. The Plaintiff did have a prior 
history of neck and back pain but claimed an aggravation.
Expert Witness Plaintiff: N/A 
Motions & Rulings of Interest: Box voir dire 
Last Demand / Settlement Offer: $60,000/$30,000
Outcome: $22,193.09
Issues on Appeal: N/A
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Case Name: John Borg, et al v. Lynne Cloutier
Docket #: FST-CV16-6028856-S
Name: Brian M. Paice
Jurisdiction: J.D. of Stamford
Trial Judge: Judge Kenneth Povodator

Return Date: 6/17/16
Verdict Date: 1/24/18
Arbitration Panel: N/A
Trial Counsel Plaintiff: Christopher Winans
Trial Counsel Defendant: Brian M. Paice 

Case Description: Plaintiffs, John Borg, Alison Borg and minor Autumn Borg filed a lawsuit alleging trespass, private nuisance and 
invasion of privacy against Lynne Cloutier. Specifically, the plaintiffs alleged that Mrs. Cloutier installed security cameras on her 
property to surveil them and that she had trespassed on their property.
The defendant Mrs. Cloutier, asserted a counter-claim against the adult plaintiffs (John Borg and Alison Borg) alleging private 
nuisance, invasion of privacy (intrusion upon seclusion), invasion of privacy (false light), defamation per se, defamation and 
trespass. Specifically, the defendant alleged that the plaintiffs (John and Alison Borg) had installed commercial flood lights 
shining into her property at all hours of the day and night; placed tree branches, leaves, debris, large piles of snow and chords of 
firewood on the defendant’s property; surveilled the defendant with cameras and took photographs of her, on her own property, 
without her permission; and created, controlled and maintained a website that falsely stated the defendant is involved in child 
pornography.
Damages Claimed: The plaintiffs claimed lost wages (Alison Borg), economic damages and non-economic damages associated with 
the alleged loss of use and enjoyment of property and emotional distress.
The defendant claimed economic damages and non-economic damages associated with the loss of use and enjoyment or property, 
emotional distress and damage to reputation.
Expert Witness Plaintiff: Jonathan Hochman (plaintiff computer expert), Evan Fuest, of The Oliver Group (defendant’s computer 
expert), Michael Veronese, of Integrated Security Group (defendant’s surveillance/security expert)
Motions & Rulings of Interest: Post-verdict, the Court denied plaintiffs’ motion to set aside but granted a partial remittitur of 
$292,000 (see doc. #282.02)
Following jury verdict & multiple posttrial motions, Court granted defendant’s Motion to Modify Injunction and ordered 
permanent injunction with respect to plaintiffs’ exterior lights and defamatory website (see doc. #306.03).
The defendant has recently filed a Motion for Contempt against plaintiffs John Borg and Alison Borg for failure to comply with 
the permanent injunction order (see doc. #336).
Last Demand / Settlement Offer: Plaintiffs’ last demand before trial – Attorney’s fees and removal of defendant’s security cameras.
Defendant’s last demand before trial – Attorney’s fees and removal of plaintiff’s commercial flood lights and removal of 
defamatory website.
No offers were ever extended by either side.
Outcome: Defense verdict in favor of Lynne Cloutier on all counts brought by plaintiffs.
Mrs. Cloutier also prevailed on all counts of her counterclaim against John Borg and Alison Borg and the jury returned verdicts 
of $792,305.60 against John Borg and $292,295.59 against Alison Borg (before remittitur). Jury also awarded punitive damages 
against both John Borg and Alison Borg, determined by the Court to be $32,600 (see doc. #218.02).
Issues on Appeal: Plaintiffs’ appeal: (1) did Trial Court err is denying motion to set aside verdict; (2) did Trial Court err in 
awarding punitive damages; and (3) did Trial Court err in order of permanent injunction.
Upon motion by defendant, the Appellate Court dismissed the following appeal issues as untimely: (1) did Trial Court err 
in denying plaintiffs’ request for leave to amend complaint to include spoliation of evidence claim; (2) did Trial Court err in 
denying plaintiffs’ request for jury charge regarding spoliation of evidence; and (3) did Trial Court err in denying plaintiffs’ 
motion to dismiss (and motion to reargue).
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C O N N E C T I C U T  D E F E N S E  L A W Y E R S  A S S O C I A T I O N

Membership Application July 1, 2018 – June 30, 2019
Post Office Box 991 • Glastonbury, CT 06033 • Telephone and fax: (860) 633-2700

E-Mail: ctdefenselawyers@gmail.com • Website: www.ctdefenselawyers.org 

You can also apply for or renew your membership online on the CDLA website. Log on to your account, click on “Join” at the top on the 
menu bar and follow the instructions. Call or e-mail if you’ve forgotten your username or password.

Applicant Name:  Firm: 

Address: 

Telephone:  Fax: 

E-mail (req’d): 

Referred to the CDLA by: 

Year Admitted to Connecticut Bar  DRI member?      Yes     No

Membership is $150 annually. Amount Enclosed $ 

Prorated Membership Fees for First-time Members Only:

7/1/18 – 9/30/18  . . . . . . . . . . $150.00  1/1/19 – 3/31/19 . . . . . . . . .$75.00

10/1/18 – 12/31/18  . . . . . . . . $110.00  After 4/1/19   . . . . . . . . . . $50.00 (current through June 30 the following year)

FREE! First-year defense attorneys qualify for a free membership for the current membership term, and first-time members of the CDLA who 
become DRI members qualify for a free registration for one DRI seminar — a $795 value. (Excludes Annual Meeting and must be used within  
18 months of join date.)

In order to better meet your needs, we would like to know the focus of your practice. Please indicate the top 3 areas (i.e., 1, 2, 3).

    Auto Liability     Civil Rights     Commercial Litigation     Construction Law 

    Directors & Officers     Drug/Medical Device     Employment Law     Environmental Law

    Medical Malpractice     Governmental Liability     Fidelity Insured     SIU/Fraud

    Insurance Coverage     Intellectual Property     Premises Liability     Products Liability

    Professional Liability     Trucking Law     Sexual Abuse/Harassment     Toxic Tort

    Uninsured Motorist     Workers’ Compensation     Other 

Membership is only the start. For the CDLA to be an asset to its members, active participation is needed. If you would be willing to serve on a 
CDLA Committee, please indicate below which committees you would be willing to join, in order of preference.

    Legislative/Rules     Amicus Curiae      CLE     Membership

    The Defense (newsletter)     Marketing     Technology     Sponsorship

The submission of this application constitutes a representation by the applicant that he or she devotes a substantial amount of his or her time  
to the representation of defendants in civil litigation. New membership applications are subject to approval by the Board of Directors of the  
Connecticut Defense Lawyers Association. 

Signature:  Date: 

{N5049663}

mailto:ctdefenselawyers%40gmail.com?subject=CDLA%20Application
http://www.ctdefenselawyers.org


Connecticut Defense Lawyers Association
Jackie Walker, Executive Director

P.O. Box 991
Glastonbury, CT 06033
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